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ARTHUR T. DAVIDSON, M.D., 
L 
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8 
-against- 


DONALD F. TAPLEY, M.D., Dean, 


Columbia University College of ‘ 75 Civ. 1090 
Physicians and Surgeons, 
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KEITH REEMTSMA, M.D., d 429§$0 


Director, Department of Surgery 3 
Columbia University College of — 
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i} «THUR T. DAVIDSON, M.D. 
629 Eastern Paxkway, Brooklyn, N.Y. 11213 
Plaintiff pro se 


THACHER, PROFFITT & WOOD, ESQS. 
40 Wall Street, New York, N.¥. 10005 
Attorneys for Defendznts 
EDWARD C. KALAIDJIAN, ESQ., 
ROBERT G. MAASS, ESQ. 
Of Counsel 


AUG 2 1 1975 


MEMORANDUM 
BONS: 4, D. J e 
Dr. Arthur T. Davidson, pro se, filed the complaint 
herein on March 5, 1975, alleging discriminatory employment prac~ 


tices by defendants in violation of Title VII and section 1983 of 


the Civil Rights Act of 1964. Defendants move to dismiss the 


complaint on several grounds, as discussed below. 

Plaintiff commenced a prior action pro 86 On March 19, 
1974, Davidson v. Quash, 74 Civ. 1262 (hereinafter “Quash"), 
against one Eugene Quash, M.D., then Acting Director of the De~ 
partment of Surgery at Harlem Hospital. That action was deemed 
to have been filed against Columbia University, since Columbia 
had (and apparently still has) a contract making it responsible 
for the "contractual employment of the professional staff of 
Harlem Hospital", had had ample notice of the claims asserted 
therein, and apparently was representing the named defendant, 
pr. Quash. By memorandum dated February 19, 1975, the Quash 
action was dismissed for plaintiff's failure to state a clain 
upon which relief could be granted, but plaintiff was given leave 
to file an emended complaint within twenty days of the entry of 


the order which was dated March 6, 1975. 


On March 5, 1975, plaintiff filed the complaint in this 
action, which was originally assigned to Judge Tyler but reassigned 
to me as a related case to Quash. Ina letter addressed jointly 
to Judge Tyler and me, dated March 25, 1975, plaintiff stated: 

"Judge Bonsal's order of March 6, 1975 dismissing 
the complaint terminated the Davidson v. Quash 
‘matter. In effect, there is nothing pending and 
no related cases." 
However, subsequently in his memorandum in opposition to the in- 
stant motion to dismiss, plaintiff states: 
"This Complaint--75 Civ. 1090 is the complaint that 


the Court gave Plaintiff leave to file in Davidson 
v. Quash (75 Civ. 1262) {sic]." 


-2— 


Neither of plaintiff's statements is made in a notarized affi- 


davit. Although plaintiff is not the usual pro se litigant, 
since he apparently is a highly qualified physician with a 
specialty in cancer eee and he earned a juris doctor 
Gegree from St. John's University School of Law in 1974, the 
Court will assume for the purpose of defendants’ motion that 
the instant complaint ia the amended complaint permitted by 
the Court's order of March 6, 1975. See Merckens v. F.1- 
DuPont, Glore Forgan & Co., Dkt. No. 74~2663 (24 Cir. Apr. ll, 
1975). 


Title VII Claim 

Defendants move to dismiss the instant complaint for 
lack of subject-matter jurisdiction, first contending that this 
complaint was not filed within 90 days of the Equal EBnployment 
Opportunity Commission's ("EEOC") Notice of Right to Sue dated 
March 7, 1974, on which plaintiff alleges he relies for juris- 
diction. See 42 U.S.C. §2000e-5(f) (1). 

Since for the purpose of defendants‘ motion, plaintiff's 
complaint in this action, 75 Civ. 1090, is considered to be an 
amendment to his original complaint in Quash and the Quash com~ 
plaint was timely filed on March 19, 1974, defendants‘ contention 
must be rejected. See Fed. R. Civ. P. 15(c). 


I7 Plaintiff published an article in the November 1974 issue of 
the "Journal of the National Medical Association." 
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Defendants next contend that the instant complaint 
should be dismissed fo ack of subject-matter jurisdiction be- 
cause the charge filed by plaintiff with the EEOC on February 14, 
1973 (which gave rise to the March 7, 1974 Notice of Right to 
Sue) was untimely since it was filed more than 180 days after . 
the last allegedly discriminatory act occurred. See 42 U.S.C. 
§2000e-5(e). Defendants further contend that the last allegedly 
discriminatory act was the texmination of plaintiff's umployment 
with Harlem Hospital on September 30, 1969. 

Plaintiff contends he satisfied the time limits for 
filing his EEOC charge since the defendants’ discrimination against 
him was a continuing wrong. Plaintiff's complaint essentially 
alleges that in July 1967 he was replaced as Chief of Section B 
of the General Surgery Service at Harlem Hospital by a white sur~ 
geon, that on September 30, 1969 his employment and galary were 
terminated, and that each of these actions was racially motivated. 
Plaintiff contends that the foregoing are continuing wrongs since 
he allege. in his complaint that he 

“made repeated requests to Columbia University 

at four to six week intervals beginning in 
October 1969 and continuing to December 1972 
for reemployment at Harlem Hospital in his 
_ previous capacity. Each request was denied." 
Complaint 414. 
In addition, in his EEOC charge plaintiff had stated that the 
defendants' discrimination against him was "continuing" and that 
he “was discriminated against in job classification [and] denied 


reinstatement ...." 


- 


Job transfers, layoffs and texminations of employment . 
nave each been held to )«.. soiated and “completed” acts. Molyb= 


denum Corp. Vv; E.E.0.C., #37 Feed 935 (10th Cir. 1972): Loo v- 


Gerarge, 374 F.Supp. 1338 (D. Hawaii 1974); Gordon v. Baker Pro- 
867 (N.D. tll. 1973): Guerra 


tective Services, Inc., 358 F.Supp. 


v. Manchester Terminal Corp., 350 F.Supp. 329. (8.D. Tex. 1972) 3 


Younger v. Glamorgan Pipe  -Foundry Co., 310 ¥.Supp- 195 (W.D. 


1969). See Cox v. United States Gypsum CO-, 409 F.24 289 (7th 


Cir. 1969); Phillips v. Columbia Gas of West Virginia, Inc., 


Va. 


347 F.Supp. 533 (S.D. W.Va. 1972). 
It appears from the recoré submitted that the last act 


of discrimination alleged was plaintiff's termination on Septem~ 
ber 30, 1969. This was a completed act as of that date. Plain- 
tiff's contention that defendants have continued to discriminate 
against him by refusing to rehire him must be rejected. Plain- 
tiff has offered no evidence nor made any allegations that he 
applied formally for his previous position, Moreover, he offers 
no support in his submissions on this motion of any specific 
instances of his “repeated requests" to be rehired. The only 
evidence discovered by the Court is contained in the opinion of 


Many decisions holding to the contrary that layoffs are con~ 
tinuing wrongs rely significantly either upon the existence of a 
labor-management contract in force whktch requires defendants to 
follow the allegedly discriminatory course or upon a atated policy 
whereby subsequent recalls were expected anc later in fact made. 


See, @-g-1 COX Vs United States Gypsum Co., 409 F.2d 289 (7th Cir. 
0 F.Supp. g9l (D. Me. 


1969) ; Sciaratfa Vv. Oxford Paper CO-, 
1970). Plaintift alleges eaither of these clroumstances here. 
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Por 
the State Division of Human Rights, dated August 7, 1973, wherein 


the Regional Director wrote: 


“The respondents established in fact that the 
complainant had not made a re-application for an 
assignment to their general surgical service. 


. Phe only document that could be construed as 
21 application was 4 letter submitted by the re~ 
ndents received from the complainant dated June 28, 
eee IL would like 


& 
187% which read, 'Dear Dr. Ferrer! 
to discuss with you ... my returning to Harlem Hos~ 


pital ....‘" (Emphasis added.) 


1972 letter would constitute an application 
that plaintiff failed to file his 
While the adminis~- 


Even if the June 28, 
for reemployment, it appears 


EEOC charge within the requisite 180 days. 


trative findings are not binding on this Court, they do repre~ 


gent conclusions reached after two days of hearings. 
Timely filing of an EEOC charge is a jurisdictional 


prerequisite to a suit in this Court (DeMatteis v. Eastman Kodak 


Co., 511 F.2d 306, 309 (2d Cir. 1975) and the legislative inten- 


tion to establish a reasonable statute of limitations may not be 


frustrated by giving plaintiff a perpetual right to litiga 
time-barred claim. Loo v. Gerarge, SUPEA-. Accordingly, plaintiff‘ 


Le a 


Title ViI claim is dismissed. 


Section 1983 Claim 


Defendants also contend that plaintiff's $1983 claim is 


time-barred. 


37 In Quash, pla nt eged he had made such a request in 
July, 1972. The Court assumes plaintiff mistakenly referred 00 
the June 28, 1972 letter. 


‘Ge 


As noted above, the last act complained of occurred 


on September 30, 1969 and this suit was not initiated until 
March 15, 1974. 

The Court of Appeals has held that in §1983 actions 
where ‘ le alleged discrimination occurred in New Yock, the three-~ 
year statute of limitations of §214(2) of the New York Civil 
Practice Law and Rules, which governs “liability created by 
statute," applies. See, @.y., Kaiser v. Cahn, $10 ¥.2d 282, 
284-85 (24 Cir. 1974). Accordingly, plaintiff's §1983 claim, 


asserted more than three years after the Jast alleged act of 
discrimination, is untimely and must be dismissed, 

Indeed, it is noted, but without actyally deciding, 
that plaintiff's §1983 claim appears to he legally ingufficient 
since plaintiff has alleged no facts evidencing state action on 
the part of the defendants. Spe Weise v. Syracuse University, 
Dkt. No. 74-1977 (24 Cir. July 14, 1975); Bond vs Dentzer, 

494 F.2d 302 (24 Cir. 1974), cert. denied, 419 U.8. 837 (1974); 


Wahba v. New York University, 492 F.2d 96 (2d Cir. 1974), cert. 
denied, 419 U.£. 874 (1974); Grafton v, Brooklyn Law School, 
478 F.2d 1137 (2d Cir. 1973). See also Blouin v. Loyola Uni-~ 
versity, 506 F.2d 20 (5th Cir. 1975). 

Finally it is noted that plaintiff still may have re- 


course in the state courts where, with the assistance of counsel, 


he is litigating claims in pending actions concerning his Harlem 
Hospital employment. 


Accordingly, defendants’ motion dismiss is granted. 3 
Settle order on notice. 
Dated: New York, N.Y. /f (if 
August 2g, 1975. “ Ou4 
e oe We,**s 
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STATE OF NEW YORK, COUNTY OF = (STC ve: 


ai 


The undersigned, an attorney falimitted to practice in the courts of New York State, 
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The grounds of deponent's belief as to all matters not stated upon deponent’s kr dge are as foliows 
f 
I t wid 
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| \1E OF NEW YORK, COUNTY OF se.: , ’ 
being duly sworn, deposes and says: « vent is 
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s | Ver featvon - , : 
: the foregoing and knows the contents thereof; the same is true to 
deponent’s own knowledge, except as to the matters therein stated to be alleged on information and belief, and as 
§ to those matters deponent believes it to be true. 
[| Corporate the of 
l Vers cation P , P 
A corporation, in the within action; deponent has read the 
foregoing and knows the contenis thereof; and the same 
is true to deponent’s own knowledge, except as to the matters therein stated to be alleged upon information and 
belief, and as to those matters deponent believes it to be true. This verification is made by deponent because 
is a corporation and deponent is an officer thereof. 
lie grounds of deponent’s belief as to all matters not stated upon deponent's knowledge are as follows: 
“worn to before me on 19 
The name signed must be printed beneath 
-)} ATF OF NEW YORK, COUNTY OF WOCTC Ms’ $8: 
ie DAVIE 9 tte De pro se being duly sworn, deposes and says: deponent xsn0ty party. to the activ. 
er i} years of age and resides at 129 F *n Parkway, ‘ooklwn. New Yor 
A . es t 9 i - a eo © ' ¥ 4 . “wn 
' 7] ansat Yaar On October 2h, 197° deponent served the within rief for PlaintiffeApr 
tyMat §=6lupon ‘A P OFPTIT? ON 
: : ‘ . . \ er 4 : i 
attorney (s) for lefendant-Anne , dn, this ection, & =D fall Sey tie J for , °, be 
the address designated by said atturney(s) for that purpose 


by depositing a true copy of same enclosed in a post-paid properly addressed wrapper, in — a post office — official 
depository under the exclusive care and custody of the United States Postal Service within the State of New York 


s | | of Personal ae 
5 1 sernce = deponent served the within upon 


herein, by delivering a try€ Chpy thereof t (7 /] persghally. Deponent kpew the 


person so served to be the person mentioned and descrj 64d Yo seid papers ay¥ely / 
Vi <n F 
Sworn to before me on 19 ier | a"! K\4 ; ‘ 


NOTICE OF THTRY 


Sis: - Please take notice ‘hat the withio is a (certified) 
tue copy of « 

d@uly entered ia the office of the clerk of the within 
named court on i9 


Derd, 


Atuermy for 
Office and I st Office Addres: 


Te 
Aaorney(s) for 


_————SOCNT'CE OF CETTE OO 


Sic: — Please take mocice that an order 


of which the within is # truce copy will be presented 
for settlement to the Hon. 
Attorney fer 
one of the judges of the within named Court, at Office and Post Office Address, Telephone 


Arrorney(s) for 


#0 Ktchasnc acts, 


